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SENTENCING LEGISLATION (TRANSITIONAL PROVISIONS) AMENDMENT BILL 2008 
Receipt and First Reading 

Bill received from the Assembly; and, on motion by Hon Simon O’Brien (Minister for Transport), read a first 
time. 

Second Reading 
HON SIMON O’BRIEN (South Metropolitan — Minister for Transport) [9.42 pm]: I move — 

That the bill be now read a second time. 
By way of introduction, this government considers that the process of sentencing criminal offenders is the public 
face of the Western Australian criminal justice system and ultimately is a part of that system that most directly 
affects Western Australian citizens. Consequently, this government considers that the results achieved in the 
sentencing process should broadly accord with community expectations and also that the sentencing process 
itself should be clear and comprehensible to members of the public. 

This bill amends the Sentencing Legislation Amendment and Repeal Act 2003 to achieve greater clarity of the 
sentencing process by restoring judicial discretion to impose sentences that adequately punish and deter 
offenders. These goals are of critical importance because the proper administration of justice ultimately relies 
upon public confidence that courts will produce fair and adequate sentences. 
The truth-in-sentencing laws has been the name colloquially given to the previous government’s Sentencing 
Legislation Amendment and Repeal Act 2003, which, together with the accompanying Sentence Administration 
Act 2003, was introduced into Parliament on 15 August 2002. Most particularly, the now colloquial use of the 
term “truth in sentencing” appears to be a reference to the provisions that were inserted as transitional provisions 
into schedule 1 of the Sentencing Legislation Amendment and Repeal Act, at clause 2(1) to (5); but even more 
precisely perhaps the term is a reference to the effect of a particular clause, clause 2(1). Ultimately these clauses, 
and particularly clause 2(1), failed in a number of regards. This failure was predominantly due to the fact that 
clause 2(1) expressly limited the capacity of members of the judiciary to properly discharge their duties, and in 
so doing has created a system that has not allowed judges to produce results that accord with community 
expectations; and, further, it resulted in a sentencing system that was neither clear nor easily understood. 
This bill is the government’s first step in achieving something more like what people commonly understand to be 
meant by the term “truth in sentencing”, thereby overcoming community and judicial dissatisfaction with the 
present state of sentencing in Western Australia. The second reading speech that was delivered in the Legislative 
Assembly outlines in some detail the historical evolution of the sentencing regime in Western Australia since the 
1960s. 

The 2003 transitional provisions: The Sentencing Legislation Amendment and Repeal Act 2003, together with 
the accompanying Sentence Administration Act 2003, was introduced into Parliament on 15 August 2002. The 
Attorney General at that time, the member for Fremantle, stated in his second reading speech for the former 
bill — 

… the concept of truth in sentencing is enshrined in the two Bills. The current system of providing an 
automatic one-third remission … is to be removed. Likewise, the current two-tiered parole eligibility 
date formula, which is often difficult to interpret and understand, will be removed. In their place will be 
a system whereby offenders will be under sanction for the whole of the sentence imposed by a court. 

The then Attorney General went on to say — 

Under the current system, a one-third remission on sentence is virtually automatic and, as such, not only 
serves no purpose but also brings into disrepute the sentencing system and the courts. 

The then Attorney General noted in 2002 — 

Critically important to the proposed regime is that sentences will be adjusted so that a person spends the 
same amount of time in jail under the proposed system as would have been the case had the offender 
been sentenced under the current system. 

Perhaps not surprisingly, the history of people’s dissatisfaction with the one-third remission system repeated 
itself with the one-third transitional provisions discount system. The legislative attempt to abolish the one-third 
discount for remission failed in the legislative attempt to thwart not merely a sudden increase in the prisoner 
population, but, in reality, any increase whatsoever by virtue of the legislative provisions. 

The 2003 reforming legislation, in essence, replicated the provision it attempted to abolish, frustrating the truth-
in-sentencing objective. It was in this way that the phrase “truth in sentencing” has, in common usage, become a 
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misleading and repulsive Orwellian phrase of slang, containing an inherent contradiction in terms. The scheme 
simply creates a statutory formula or excuse for the systemic and broad discounting of sentences. 
A further problem with clause 2(1) was that it does not stipulate the length of the transition period in which the 
clause was to operate, nor the time at which it was to cease operating. Similar transition clauses in other states, 
such as Victoria, evaded this problem by providing the clause’s expiration date. 

In the simplest terms that can be fairly used to describe the situation in which this Parliament now finds itself, 
the former government’s response to the unquestionable community dissatisfaction with the previous remission 
scheme was to repeal remission and replace it with a system whereby offenders served the same discount that 
they had received under the remission scheme, with the only change being that judges were now required to 
impose this discount openly at the beginning of the sentence. 

What the former government failed to recognise when it introduced the Sentencing Legislation Amendment and 
Repeal Act 2003 was that the source of public dissatisfaction with remission was not the wording of the 
legislation leading to an automatic one-third discount, nor whether the offender became eligible for automatic 
discount for remission after being sentenced or at the time of sentencing; it was the automatic nature of the 
discount itself. This bill removes this impediment to judicial discretion. The revocation of the automatic one-
third discount of sentences and the restoration of judicial discretion in sentencing are intended to produce results 
that will no longer lead to community outrage and judicial frustration. 

A recent example of community outrage expressed because of an inadequate sentence for manslaughter concerns 
the case of Ronald Edward Duncan, who pleaded guilty to the manslaughter of his daughter in 2006. Community 
outrage and judicial frustration were the result of the sentencing outcome for Mr Duncan, and, again, this case is 
a useful tool to illustrate what is now sought to be achieved by this legislation. Mr Duncan’s toddler daughter 
was found with serious burns to her buttocks, genital area and feet. Mr Duncan admitted killing his 22-month-old 
daughter by immersing her in scalding water and then failing to seek medical treatment for her. Justice John 
McKechnie of the Supreme Court stated that whilst the maximum penalty for manslaughter was 20 years’ 
imprisonment, the starting point for him was 13 years and four months, taking into account the one-third 
reduction in sentence. Duncan was then sentenced to four years and 10 months’ imprisonment for his offence, 
taking into account the one-third reduction, his guilty plea and credit for time already served. Further examples 
of this type of sentencing were provided in the second reading speech in the lower house. 

What is notable in each of these cases is not only the strong community outrage occasioned by the sentencing 
outcomes, but also that the judges engaged in the sentencing process appear to have considered themselves 
bound by the law to produce an outcome other than what they would have considered to be in the interests of 
justice. This is perhaps the most regrettable aspect of the truth-in-sentencing disaster. Parliament places a high 
degree of trust in the judiciary to deliver just and proportionate sentences. When the judiciary produces outcomes 
that do not reflect community expectations, it frequently attracts public criticism. The inaction of the previous 
government has left the judiciary with a statutory framework that frequently requires it to produce these 
inadequate sentences, making the judiciary and the justice system frequent targets for criticism. The repeal of the 
transitional provisions is intended to restore the ability of judges to fully exercise their discretion in sentencing 
matters in accordance with the statutory and common law sentencing principles.  
Repeal of the transitional provisions and stability in lengths of imprisonment—the application of common law 
and statutory principles: The repeal of clause 2(1), or what is known as the transitional provision, does not create 
a sentencing vacuum. Although sentencing involves the exercise of discretion, and this bill seeks to re-establish 
and enliven that discretion, courts are guided by established statutory principles set out in the Western Australian 
Sentencing Act 1995 as well as existing common law principles.  
It appears to have been the case that, for some judges in some sentencing processes, the seriousness of the 
offence, to the extent that it is measured by the statutory maximum, has been assessed with reference to the 
effective maximum, which is one-third less than the statutory maximum. However, the statutory maximum is the 
maximum that appears on the statute book of this state, and that is what should guide sentencing. In this sense, 
statutory maximums have become paper maximums and the effective maximums that in many instances have 
informed the sentencing process have become one-third less than the statutory maximums by virtue of the 
repeated operation of the transitional provisions.  
Although it was not the case that the 2003 legislation had the actual effect of changing statutory maximum 
penalties downwards, it nevertheless appears to have been the case that sentencing judges were in many 
instances assessing seriousness pursuant to section 6(2)(a) of the Sentencing Act by reference to the effective 
maximum that was one-third less than the statutory maximum. There are many examples to provide evidence 
that the so-called truth-in-sentencing provisions have clearly, as a matter of practice, been considered by 
sentencing judges and magistrates to be mandatory sentencing requirements from which they have no discretion 
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to deviate. This fettering of judicial discretion is demonstrated in the decision handed down by Hon Justice 
Heenan and his comments when sentencing Timothy Leonard Farmer. He stated — 

Very significantly in the present case, the provisions of section 22 of the Sentencing Legislation 
Amendment and Repeal Act of 2003 apply and require me to reduce by a factor of one-third the 
sentence of imprisonment which I would otherwise have considered appropriate to impose before that 
change in the law. 

What needs to be made quite clear today is that the expectation and intention of this Parliament, and the central 
intent of this Parliament through this legislation, is that upward pressure on sentence lengths for many offenders 
will be the result of returning to judges their full discretion. This is because through this legislation Parliament 
will require judges to assess the seriousness of the offence and will establish their ability to do so by the statutory 
maximum. 
This upward pressure would be at its greatest and would be considerable for the worst offenders in every 
category of offence. However, it would also apply to all offending again because, by this legislation, the 
Parliament requires judges to assess the seriousness of the offence by the statutory maximum. The legislation 
also empowers sentencing judges and enhances their sentencing discretion by allowing for the consideration of 
minimum custodial periods of fixed terms imposed before the commencement of this legislation, as well as the 
minimum custodial period of the fixed term to be imposed for the offender who is the subject of the present 
sentencing exercise. This may provide for some judges in some instances, in addition to due regard to all other 
relevant circumstances, a moderating influence—of a degree to be determined by the judge—on the effect of 
upward pressure on the length of sentence deriving from the fact that through this legislation the Parliament will 
restore the ability and requirement for judges to assess the seriousness of offences by the statutory maximums. 
This bill will also ensure that courts have regard to existing sentencing practices for offences. The courts will not 
be required to reproduce sentences identical to those under the transitional provisions, just as they will not be 
required to increase the starting point for sentences by one-third from the present levels. The courts will be able 
to have regard to the custodial sentences imposed under the previous scheme in operation prior to the 
introduction of the bill, to assist in determining the appropriate length of sentences.  
One potential area of uncertainty that may exist and should be addressed is offences for which tariffs exist. As 
was previously noted, these are categories of offences for which there is a typical range of sentencing that 
sentences will ordinarily fall within. An example of one such offence is armed robbery, for which the tariff has 
been established by the courts as being in the region of between six and nine years. Under the previous 
sentencing scheme, tariffs were in reality one-third higher than the actual sentences produced.  

By way of summary of the clauses in this short bill, the following matters should be raised here. Clause 2 of the 
bill states the bill’s purpose is to amend the Sentencing Legislation Amendment and Repeal Act 2003—“the 
Act”.  

The DEPUTY PRESIDENT (Hon George Cash): Order! If members are going to have discussions, could they 
go outside or keep the level down. We are dealing with a second reading speech. It is perhaps not for Hansard’s 
capacity to follow the debate as though we were in general debate. If the minister will slow down, it will help me 
follow the second reading 

Hon SIMON O’BRIEN: Thank you, Mr Deputy President.  

Clause 3 of the bill deletes schedule 1 clause 2 of the act. Clause 3 is the bill’s crucial provision, as it removes 
the so-called truth-in-sentencing clause of the act, which, as has been earlier described, provides that “if a court 
sentencing an offender to imprisonment proposes to impose a fixed term (with or without a parole eligibility 
order), it must impose a fixed term that is two-thirds of the fixed term that it would have imposed had the old 
provisions been in operation at the time of sentencing”. The removal of this clause is essential to abolish the one-
third discount in sentences of imprisonment imposed by the transitional provisions on Western Australian courts, 
and to reinstate sentencing by Western Australian courts in a manner that accords with community expectations. 

Clause 4 of the bill inserts proposed clause 3A before schedule 1 clause 3 of the act. Proposed clause 3A(1) 
defines terms of relevance to proposed clause 3A. It should be noted here that, as the bill does not express a 
commencement date from which the act would have effect, and “relevant commencement” is defined in 
proposed clause 3A(1) simply to mean the commencement of the act, the act will commence, according to 
section 20(2) of the Interpretation Act 1984, on the twenty-eighth day after the day on which the act receives 
royal assent. 

Proposed clause 3A(2) provides that, after the relevant commencement, this clause applies to the sentencing of 
an offender for an offence even if the offence was committed before the relevant commencement, and even if the 
offender was convicted before the relevant commencement, and even if the sentencing is as a result of an appeal 
against a sentence imposed before the relevant commencement. Proposed clause 3A(2) is expressed negatively, 
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stating clearly that “clause 2 does not apply” to the circumstances specified and that this is so “despite any 
written or unwritten law to the contrary”. Proposed clause 3A(2) has been inserted into the bill to achieve one 
effective commencement date for all sentencing in the state and to oust the expansive interpretation given to 
section 37 of the Interpretation Act by the Western Australian Supreme Court of Appeal in the State of Western 
Australia v Richards [2008] WASCA 134.  

Section 37 of the Interpretation Act provides that, where a written law repeals an enactment, the repeal does not, 
unless the contrary intention appears, affect the previous operation of the enactment repealed. On one reading, 
without this clause and with simply the bare removal of the old transitional provisions, some possibility may 
have existed that offenders would be subject to higher penalties only if they committed an offence after the 
commencement of the act. It has been considered that an express provision has been required to override such a 
potential application of section 37 of the Interpretation Act. Proposed clause 3A(2) was therefore included to 
counteract the potential effect of section 37 of the Interpretation Act, thereby ensuring that offenders may be 
subject to higher penalties upon commencement of the act. 

One other comment should be made here about proposed clause 3A(2) and the parliamentary intent to achieve 
one effective commencement date for all sentencing in the state. Some consideration was given to the possibility 
that section 10 of the WA Sentencing Act 1995—which provides that if the statutory penalty for an offence 
changes between the time the offender committed it and the time the offender is sentenced for it, the lesser 
statutory penalty applies for the purposes of sentencing the offender—may have operated to derogate from the 
parliamentary intent to achieve one effective commencement date. I state again for the house that the 
Parliament’s intention through proposed clause 3A(2) of schedule 1 of the bill is to nullify any possible operative 
effect of section 10 of the Sentencing Act 1995.  
Proposed clause 3A(3), as noted earlier in this speech, will permit a court sentencing an offender to a fixed term 
to have regard to the minimum custodial period of the fixed term to be imposed and the minimum custodial 
periods of fixed terms imposed before the relevant commencement, whether or not clause 2 is applied to their 
imposition. 
This second reading speech goes into some detail regarding the manner in which sentencing judges may go about 
the exercise of sentencing an offender after the relevant commencement, and specifically with respect to 
proposed clause 3A(3) of schedule 1. I note again that the bill is intended to allow courts to have regard to 
existing sentencing practices in relation to offences. Courts will not be required to reproduce sentences identical 
to those under the transitional provisions, just as they will not be required to increase the starting point for 
sentences by one-third from present levels. They will, however, be able to have regard both to the full statutory 
maximum and to custodial sentences imposed under the previous scheme in operation prior to the introduction of 
the bill to assist in determining the appropriate length of sentences.  

Proposed clause 3A(4) of schedule 1 provides that clause 3A will expire three years after the relevant 
commencement. Parliament considers that this clause provides an adequate time line within which the bill’s 
provisions must be accepted and applied, and during which sentencing practice will stabilise and then be able to 
continue unaided by the clauses of this bill.  

Finally, clause 5 of the bill deletes clause 14 of schedule 1 of the act. This provision is necessary as schedule 1, 
clause 14, which provided for transitional provisions, is no longer of relevance. 

I turn now to the costs to the state. It is anticipated that there will be some cost to the state resulting from the 
increased rates of imprisonment. The likely increase in prison population ultimately depends on the extent to 
which judges exercise their new-found discretion. The government has undertaken detailed modelling of the 
potential costs to the system, and will set aside significant expenditure to account for the potential increase in 
rates of imprisonment. The government will also assess the exercise of sentencing discretion on an ongoing basis 
after the introduction of this legislation. This should provide, relatively quickly, significant information on which 
present modelling can be further refined. 

Increased costs are an inevitable result of introducing a system that allows judges to impose longer terms of 
imprisonment, and, indeed, should any sceptics exist, the government’s preparedness to make provision to pay 
for an anticipated increase in the prison population is the clearest possible indication that this bill will result in 
meaningful sentencing reform.  

Finally, it is important to note that this bill contrasts in a very important respect to what was likely to have been 
promoted by the previous government. Any bill that made it mandatory for courts to consider previous minimum 
custodial sentences—which this bill does not—would have been a cosmetic rather than substantive approach to 
change, and would effectively have substituted one form of mandatory discount for another form of mandatory 
discount. 
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Failed legislative attempts to abolish the one-third remission in sentences of imprisonment have marked the past 
two decades in this state. They have led to community dissatisfaction with the sentences handed down by the 
courts and a loss of public confidence in the justice system of Western Australia. The government considers that 
true truth in sentencing requires that the community be able to understand the sentencing process and have 
confidence that the courts have the power to produce fair and adequate sentences. This bill takes the critical step 
to achieving this principle of truth in sentencing. It removes the automatic one-third discount currently mandated 
by the transitional provisions, and in every single case it gives the discretion back to courts to determine the 
appropriate sentences up to and including, and informed by, the statutory maximums. 

There will no doubt be some occasions whereby sentences will be handed down with which the community will 
be dissatisfied, just as it is inevitable that different people in a community will, upon the same relevant 
information, form different views about what is the appropriate sentence. This is inevitable in any legal system 
that preserves the independence and discretion of the judiciary in relation to matters before them. It is beyond the 
capacity of Parliament to prevent this from occurring. What Parliament does have the power to do, and what this 
bill unequivocally seeks to achieve, is to ensure that the laws of this state reflect community sentiment about the 
seriousness of criminal conduct, and that the law of sentencing does not operate to restrict the capacity of judges 
to produce adequate sentences. 

I commend this bill to the house. 

Debate adjourned, pursuant to standing orders. 
 


